
                

 

 
 

This is an excerpt from the report of the 2009 Brandeis Institute for International Judges. 
For the full text, and for other excerpts of this and all BIIJ reports, see 
www.brandeis.edu/ethics/internationaljustice 

Professional Conduct in the 
International Justice System 

Most international courts and their actors 
strive to achieve a difcult objective – that 
of serving justice across a multiplicity 

of nations with culturally diverse populations 
and diferent systems of law. during the institute, 
participants addressed two areas of professional 
conduct in the international justice system: frst, the 
professional conduct of counsel and advisers who 
appear in proceedings before international courts 
and tribunals; and second, the ethical considerations 
inherent in the exercise of freedom of expression and 
association by international judges. 

Principles of professional conduct for counsel and 
advisers in proceedings before international courts 
and tribunals 
during an information-gathering session led by 
ruth mackenzie, deputy director of the centre for 
international courts and tribunals at university 
college london, participants debated whether it 
would be advisable and feasible to develop common 
standards to govern the professional conduct of 
lawyers involved in proceedings before international 
courts and tribunals.1 

mackenzie noted that the governing instruments of 
many international courts and tribunals generally 
regulate who may appear but provide little detail 
as to standards of conduct. international criminal 
jurisdictions have developed more comprehensive 
codes of conduct for counsel.2 however, most 
international courts have no detailed codes or rules 
governing conduct. 

mackenzie also observed that when issues of ethics 
and professional conduct arise, most lawyers fall 
back on their domestic codes of conduct, to the 
extent that they are bound by such a code through 
membership in a domestic bar. however, given that 
they originate from diferent national jurisdictions 
and legal traditions, it is frequently the case that 
counsel will be subject to diferent standards, 
principles, and approaches. moreover, given the 
permissive rules in some international tribunals as to 
who may act as counsel in proceedings, it may not 
always be the case that a lawyer appearing before a 
tribunal is subject to a professional code of conduct 
through membership of a domestic bar or law society. 
mackenzie asked, “is that a problem? are there issues 
that should be addressed through common sets of 
principles? if codes are developed, how should they 
be implemented and enforced?” 

BiiJ participants were in agreement that counsel and 
advisers should be primarily responsible for regulating 
their own professional conduct in international court 
proceedings through bar associations. While counsel’s 
competence for appearing before courts is generally 
a matter to be determined by courts themselves, the 
disciplining of lawyers should be principally a matter 
for regulation by the legal profession, participants 
agreed. as a participant cautioned, “Tere are 
dangers associated with courts assuming the role of 
disciplining lawyers.” 

at the same time, some participants noted that 
judges sometimes have no other choice but to impose 
disciplinary measures on counsel for the sound and 
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orderly administration of justice, a practice that has 
occurred most especially in criminal jurisdictions. 
for example, they occasionally need to address 
abuse of process, non-compliance with orders on 
the production of documents, or abusive language 
in courtrooms. in cases of serious misconduct, 
judges may sometimes avail themselves of the power 
of contempt of court. Terefore, international 
courts might need more guidance on the nature of 
sanctions to be imposed, according to a participant. 
“any working group should examine or recommend 
sanctions to apply to various levels of misconduct.” 

Would it be desirable and possible to devise one 
single self-regulating body of counsel and advisers 
appearing before international justice institutions? 
given the diversity and specialty of international 
tribunals, some questioned the feasibility of such 
a plan. instead, national bar associations should 
be encouraged to develop codes that could apply 
universally, in the view of some participants. other 
associations with a broader mandate and geographical 
scope, such as the international Bar association and 
the international association of lawyers, should also 
be included in these eforts, according to another 
participant. 

BiiJ participants then wondered whether the 
jurisdiction of home bar associations should be 
extended to allow them to discipline professional 
misconduct occurring in international courts. Tere 
was disagreement on this matter. several opined 
that international justice institutions should be 
able to refer disciplinary matters back to national 
bar associations, while others questioned the 
suitability of this option, explaining that home bar 
associations had often only reluctantly cooperated 
with international jurisdictions. a participant 
reported that his court had decided to refer 
disciplinary matters back to home bar associations 
but subsequently never heard back from them. 

 “if cases are referred back to home bar associations, 
does it matter if these associations do not apply the 
same rules or standards?” inquired mackenzie. Te 
majority appeared to agree that there should be 

minimal standards of conduct for counsel appearing 
before international courts to ensure uniformity 
and consistency. although the rules of conduct and 
methods of enforcement are often similar from one 
country to another, their diferences may sometimes 
be too important to ignore. participants asked: When 
rules of conduct confict, which one should prevail? 
another suggested that in order to harmonize rules of 
professional conduct, each bar or law society, at the 
national or international level, should treat violations 
of other associations’ rules as violations of their own 
rules.  

participants agreed that one particular issue of 
professional conduct seems to require immediate 
attention – post-service limitations for former judges 
and legal staf of international justice institutions. 
several participants expressed concern about former 
judges appearing as counsel before benches that they 
had previously occupied or before former fellow 
judges. one opined, “it creates an appearance of 
fundamental unfairness that seriously afects the 
credibility of courts.” many participants from across 
the international judicial spectrum also took issue 
with former legal staf turning around to represent 
parties or to act as counsel for prosecution or defense 
before the court for which they had previously 
worked. institute participants agreed that legal 
staf, like judges, should be subject to post-service 
limitations such as a mandatory “cooling-of” period. 

What should be the duration, then, of such “cooling-
of” periods for former judges and legal staf of 
international jurisdictions? Te practice directions 
of the icJ suggest a three-year restriction period for 
former judges as well as for the “registrar, deputy-
registrar or higher ofcial of the court” (see sidebar, 
page 28). Te Burgh house principles on the 
independence of the international Judiciary also 
recommend a three-year restriction period for former 
international judges as a “benchmark” (see sidebar, 
page 28). it was also noted that in some domestic 
jurisdictions, judges cannot appear for a period of 
ten years before a court on which they had previously 
served. other jurisdictions impose a lifetime 
restriction on appearance before one’s former court. 
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Post-Service Limitations (“Cooling-Off” Period) for Former Judges and Legal Staff 

Practice Directions of the International Court of Justice, 
adopted in October 2001, as amended on 20 January 2009. 

Practice Direction VIII 
The Court considers that it is not in the interest of the sound administration of justice that a person who 
until recently was a Member of the Court, judge ad hoc, Registrar, Deputy‑Registrar or higher offcial of the 
Court (principal legal secretary, frst secretary or secretary), appear as agent, counsel or advocate in a case 
before the Court. Accordingly, parties should refrain from designating as agent, counsel or advocate in a 
case before the Court a person who in the three years preceding the date of the designation was a Member 
of the Court, judge ad hoc, Registrar, Deputy‑Registrar or higher offcial of the Court. 

http://www.icj‑cij.org/documents/index.php?p1=4&p2=4&p3=0&lang=en 

The Burgh House Principles on the Independence of the International Judiciary, adopted by 
the International Law Association Study Group on the Practice and Procedure of International Courts and 
Tribunals, in association with the Project on International Courts 
and Tribunals, 2004. 

Principle 13.3 
Former judges shall not act as agent, counsel, adviser or advocate in any proceedings before the court on 
which they previously served for a period of three years after they have left offce or such other period as the 
court may establish and publish. 

http://www.ucl.ac.uk/laws/cict/docs/burgh_fnal_21204.pdf 

While some participants argued in favor of a lifetime 
restriction for the international judiciary, others 
would prefer less stringent limitations depending 
on the circumstances. for example, a participant 
stated, “in my court, judges are appointed for four-
year terms. should they give up for the rest of their 
lives the possibility of appearing before that court?” 
others pointed out that post-service limitations 
should not disproportionately afect the capacity 
of former judges to earn a living after their judicial 
mandate, especially if these individuals still need to 
be active in the labor market or if pension funds are 
not available to them. 

it was noted that some international courts authorize 
former judges to appear before them immediately after 
leaving the bench provided that they do not argue the 
cases that they had been previously assigned or those 
that were pending during their term of ofce. 

participants agreed that reasonableness and 
proportionality should dictate the terms and duration 

of any post-service limitation, including “cooling-
of” periods. since the possibility of infuencing 
former colleagues decreases with time, life bans 
would seem disproportionate in most cases. Tree 
years of appearance limitation can be excessive for 
courts where judges are appointed for short terms of 
ofce. however, one participant asked skeptically, 
“does a limitation on appearance before courts 
seriously undermine the possibility of making a living 
as a consultant or adviser, for example? it does not 
prevent earning a living.” 

Ethical considerations by international judges in 
the exercise of their freedom of expression and 
association 
during an informal evening session, participants 
wrestled with the question of how international 
judges can balance their individual right to freedom 
of expression and association on the one hand, and 
the interests of international justice on the other. 
in other words, how can judges best reconcile these 
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personal freedoms with their public judicial function 
without afecting their independence and impartiality 
(see sidebar, right)? participants answered this 
question by weighing several hypothetical dilemmas 
in a lively, frank, and open manner. 

participants frst discussed whether they should 
refrain from attending certain social events in order 
to preserve their neutrality. for example, is there 
an appearance of impropriety if a judge attends a 
gathering for a friend whom he has known since 
law school and who is now running for a national 
executive ofce? Would there be ethical concerns if a 
judge from a regional human rights court, previously 
in the diplomatic service, spends a holiday week 
with the family of his country’s foreign minister? 
What if a small private dinner at the home of a 
judge of an international criminal court includes 
the deputy prosecutor of that court? should a judge 
from a regional court decline an invitation to attend 
a symposium on global climate change if other 
attendees include senior executives of multinational 
corporations that have appeared before his court? 
participants also pondered whether judges can 
associate with certain organizations, such as fraternal 
orders, without compromising their appearance of 
impartiality. 

participants additionally broached possible 
restrictions on their capacity to express personal 
views in public gatherings or events. for example, 
does an international judge display bias by speaking 
at the celebration of the 50th anniversary of a human 
rights association with which he has been associated 
for years? participants also discussed whether 
international judges should generally abstain from 
making regular contributions to online blogs on 
general issues of punishment, prosecution policy, 
gender discrimination, and other matters. 

While there was general agreement on how to 
handle these hypothetical cases, there were enough 
diferences of opinion to suggest that a fundamental 
judicial concept like “independence,” and a term like 
“freedom of association,” do not hold objectively and 

universally defned semantic values but are instead 
open to some individual interpretation on the part 
of judges. even those international courts that have 
a judicial code of conduct are bound to encounter 
situations where the boundary between acceptable 
and unacceptable behavior is debatable. 

What remained unquestionable, however, was the 
necessity for judges to maintain the appearance of 
impartiality at all times.34 Tis necessity may often 
outweigh judges’ individual rights to freedom of 
expression and association. When the boundary 
between acceptable and unacceptable behavior is 
unclear, the general practice of international judges 
is to seek advice from peers and from the president 
of their respective courts on how best to preserve 
the integrity of the judicial function. Terefore, 
participants appeared to agree that, in case of doubt, 
one should generally abstain from engaging in the 
public forum of ideas or in other social events or 
organizations until the matter is fully discussed with 
colleagues. 

furthermore, since most international courts serve 
justice to a multiplicity of nations, each with its own 
understanding of judicial ethics, perhaps the necessity 
for judges to discuss ethical quandaries with peers is 
felt more acutely in the international justice system 
than in domestic ones. 

The Burgh House Principles on the 
Independence of the International 
Judiciary, adopted by the International Law 
Association Study Group on the Practice and 
Procedure of International Courts and Tribunals, 
in association with the Project on International 
Courts and Tribunals, 2004. 

Judges shall enjoy freedom of expression and 
association while in offce. These freedoms must 
be exercised in a manner that is compatible with 
the judicial function and that may not affect or 
reasonably appear to affect judicial independence 
or impartiality. 

http://www.ucl.ac.uk/laws/cict/docs/burgh_ 
fnal_21204.pdf 
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Notes 

1 mackenzie outlined the initiative of the international law association 
study group on the practice and procedure of international tribunals, 
which is co-chaired by professor philippe sands Qc (university college 
london), professor campbell maclachlan (Victoria university Wel-
lington), and professor laurence Boisson de chazournes (university of 
geneva). further information on the study group’s work will appear 
on the website of the centre for international courts and tribunals, at: 
http://www.ucl.ac.uk/laws/cict. 

2 see, for instance, the code of professional conduct for counsel appear-
ing before the international tribunal (icty), as amended on 12 July 
2002 and 29 June 2006 (it/125 reV. 2), available at http://www.icty. 
org/sections/legallibrary/defence. see also the code of professional 
conduct for defense counsel, ictr, 14 march 2008, and prosecu-
tor’s regulation no. 1 of 1999, prosecutor’s regulation no. 2 of 1999 
and prosecutor’s regulation no. 1 of 2005 (icty/ictr), available at: 
http://www.unictr.org/default.htm (“Basic legal texts”). see, further, 
the icc code of professional conduct for counsel, icc-asp/4/res,1, 
adopted on 2 december 2005, and entered into force on 1 January 2006, 
available at: http://www.icc-cpi.int/menus/icc/legal+texts+and+tools/ 
ofcial+Journal/code+of+professional+conduct+for+counsel+_.htm. 
however, mackenzie indicated that given that specifc codes have already 
been developed for the international criminal tribunals, it is not proposed 
initially to include them within the scope of the study group’s work. 
nonetheless, experience with the application of such codes may provide 
useful guidance to the development of general principles. 
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